SCOTTISH INDEPENDENCE REFERENDUM:
SUPREME COURT VERDICT
Briefing note

INTRODUCTION
You might be forgiven for thinking that was the issue put to bed – then again, this is Scotland.
The Supreme Court of the United Kingdom has today ruled against the Scottish government’s
argument that the Scottish parliament should be able to legislate for another independence
referendum, without the consent of the UK parliament at Westminster.
In a unanimous decision, the court rejected arguments put forward by the Lord Advocate of
Scotland and also the Scottish National Party. Lord Reed of Allermuir, President of the Supreme
Court, took around 15 minutes to deliver the verdict, which you can read here.
Our latest briefing series explains the background to how we got here today, a summary of the
ruling itself, our own analysis on what happens now, plus some core reaction from the great and the
good.
In an evenly divided nation, we all agree on one thing – despite today’s verdict, this issue isn’t going
away anytime soon.

WHY ARE WE HERE?
20 AUG 2021

11-12 OCT 2022

The SNP and Greens announce a
historic co-operation agreement,
which sees two Green MSPs join the
Scottish government as ministers

The Supreme Court hears
opposing submissions from
both the Scottish and UK
governments

6 MAY
2021
The SNP and Green parties,
both committed to a second
independence referendum,
win a majority of the 129
seats at the Scottish
parliament election (64 for
the SNP, 8 for the Greens)

23 NOV
2022

28 JUNE 2022
The Scottish government publishes the
Scottish Independence Referendum Bill,
with a view to holding a referendum in
October 2023. The Lord Advocate of
Scotland refers the question of whether the
Scottish parliament can legislate for a
referendum to the Supreme Court

The Supreme Court rules that the
Scottish parliament does not have the
competence to legislate for a
referendum. Nicola Sturgeon
announces that she is tasking the SNP
national executive committee to
convene a special conference to
debate and decide a plan for making
the next UK general election a “de
facto” referendum on independence

THE RULING
It has long been accepted that the Scottish parliament cannot pass legislation on reserved matters such
as the UK’s constitution, the union and the powers of the UK parliament.

However, the government at Holyrood argued that the legislation they wanted to pass would only
facilitate an advisory referendum with no legal bearing on the legislation which cements the union.

The Supreme Court disagreed and concluded that “a lawful referendum” on independence would
“undoubtedly be an important political event, even if its outcome had no immediate legal consequences,
and even if the United Kingdom Government had not given any political commitment to act upon it”.

Therefore, they ruled that Holyrood does not have the power to pass a bill to facilitate a referendum on
Scottish independence without having such powers granted to it by the UK Government, as was the case
in 2014.

The Scottish National Party also made a submission in which it referred to the right of self-determination
under the UN charter. However, the court ruled that cases which the SNP cited involved examples of
colonised or oppressed people and therefore did not bear relevance to circumstances in Scotland.

OUR TAKE
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Neither government got what it primarily wanted from the UK Supreme Court this morning, that said, the Scottish government will be more
disappointed (while not greatly surprised).
Nicola Sturgeon was pushing for the green light to legislate for a referendum on independence to be held next October – a vote that will now not
be taking place.
The UK government had argued in the Supreme Court that the justices should not give a ruling one way or the other at this stage, on the basis
that Scottish ministers had only referred a Bill to the court, as opposed to a piece of legislation enacted by MSPs at Holyrood.
The sensitivity of pro-UK politicians is that a definitive judgment denying the Scottish parliament the ability to move forward on a referendum
risks the pro-Independence side being able to characterise the Union as not being a voluntary arrangement – which could increase support for
independence. We have already seen examples of this characterisation today, and UK government officials have begun ‘war-gaming’ how to
counteract such a scenario.
The issue moves onto the next general election, likely to be in 2024, with the SNP now determined to contest this as a “de facto” referendum or
“plebiscite” election. Sturgeon has previously said this means seeking a majority of the popular vote on a straight independence platform, either
for the SNP or for pro-independence parties combined (including, for example, the Scottish Greens). We shall see if this remains the plan, and
Sturgeon remains in place, after the SNP’s special conference discusses the details early in the new year.
In a sense, therefore, today’s Supreme Court judgment doesn’t change the fundamental challenge facing the Scottish government, the SNP and
the wider Yes movement: the need not just to have a majority of Scotland’s parliamentarians in favour of a referendum, but to build sustained
majority support for independence among the people of Scotland.

WHAT ARE THEY SAYING?
NICOLA STURGEON

RISHI SUNAK

First Minister of Scotland

Prime Minister of the UK

“Perhaps what today’s judgment confirms more than
anything else, is that the only guarantee for Scotland
of equality within the British family of nations is
through independence - that fact is now clearer than
ever before.
“I can therefore confirm that I will be asking our
National Executive Committee to convene a special
party conference in the new year to discuss and agree
the detail of a proposed de facto referendum.
“In the meantime, the SNP will launch and mobilise a
major campaign in defence of Scottish democracy.”

“We respect the clear and definitive ruling
from the Supreme Court of the United
Kingdom.”
“The people of Scotland want us to be
working on fixing the major challenges that
we collectively face, whether that’s the
economy, supporting the NHS or indeed
supporting Ukraine.
“Now is the time for politicians to work
together and that’s what this Government
will do.”

WHAT ARE THEY SAYING?
ALISTER JACK

IAN BLACKFORD

Secretary of State for Scotland
(UK Government)

Leader of the SNP at Westminster

“People in Scotland want both their governments to
be concentrating all attention and resources on the
issues that matter most to them.
“As the Prime Minister has made clear, we will
continue to work constructively with the Scottish
Government in tackling all the challenges we share
and face.”

“We respect the Supreme Court ruling today but it
puts to bed the idea that the UK is a voluntary
union of equals.
“What right does a PM, with no mandate, have to
deny Scottish democracy?
”The independence mandate is there and our
movement must ensure our voice is heard.”

WHAT ARE THEY SAYING?
DOUGLAS ROSS
Scottish Conservative leader
“This was a clear and unequivocal verdict delivered by the
highest court in the country – and the SNP Government
and their supporters must respect it.
“Nicola Sturgeon insisted on taking this case to the
Supreme Court at the cost of hundreds of thousands of
pounds to the Scottish taxpayer – and this ruling confirms
that it was a waste of time and money.
“The Scottish people have made it clear in poll after poll
that they don’t want another referendum next year.”

RUTH DAVIDSON
Former Scottish Conservative leader
“While this ruling isn’t surprising, its unanimity and clarity
is welcome.
“No doubt the SNP will try to leverage this ruling for further
grievance.
“If only the huge effort, capacity & resource spent bidding to
rerun the original vote had been put into health, education &
the economy.”

WHAT ARE THEY SAYING?
ANAS SARWAR
Scottish Labour leader

"We must now focus on the problems facing our
country, from rising bills to the crisis in our NHS.
“There is not a majority in Scotland for a referendum
or independence, neither is there a majority for the
status quo.
"One thing is clear, there is a majority in Scotland
and across the UK for change.”

ALEX COLE-HAMILTON
Scottish Liberal Democrat leader

“It has been a terrible use of funds at a time when every
penny should be squeezed to help people through the cost
of living crisis. Breaking up the UK simply isn’t a priority
for people opening their bills with dread or struggling to
get the treatment they need.
“I have lost count of how many times the First Minister
has launched independence campaigns, each with less
energy and momentum than the last. While Nicola
Sturgeon goes through the motions people wait days for
an ambulance, months for NHS treatment and years for
lifeline ferries.”

WHAT ARE THEY SAYING?
LORNA SLATER
Scottish Green co-convener and
minister in the Scottish Government
“The Union is meant to be a voluntary partnership; the
responsibility is now with the UK Government to
explain how Scotland can exercise its democratic right
to determine its own future. Otherwise, the Union is
being imposed on the people of Scotland without
democratic consent.
“We cannot accept that this UK Government will just
continue to ignore our mandate for a referendum. It
must now come to the table to explain how it will
respect Scotland’s right and ensure that we can have
the referendum that we clearly voted for last year.”

ALEX SALMOND
Former SNP First Minister of Scotland
and leader of the ALBA party

“Unionists should beware in their glee as the lesson
of history is that you can postpone democracy but
you cannot deny it.
“Today‘s decision must now be the spark that
ignites a new popular movement like that of the Yes
campaign of 2014.
“This must also be matched by a civic campaign of
protest and action across Scotland and an
Independence Convention to steer the campaign.
Scotland’s future must be placed back in Scotland’s
hands - not a parliament or a court in London.”
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